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Calendar No. 703 
110th Congress SENATE REPORT " ! 2d Session 110–328 

SENIOR PROFESSIONAL PERFORMANCE ACT OF 2007 

APRIL 22, 2008.—Ordered to be printed 

Mr. LIEBERMAN, from the Committee on Homeland Security and 
Governmental Affairs, submitted the following 

R E P O R T 

[To accompany S. 1046] 

The Committee on Homeland Security and Governmental Affairs, 
to which was referred the bill (S. 1046) to modify pay provisions 
relating to certain senior-level positions in the Federal Govern-
ment, and for other purposes, having considered the same, reports 
favorably thereon without amendment and recommends that the 
bill do pass. 
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I. PURPOSE AND SUMMARY 

S. 1046 raises the maximum pay levels for certain senior profes-
sionals in the federal government to match the maximum pay lev-
els now allowed for members of the Senior Executive Service (SES), 
and the bill generally brings the pay system for senior profes-
sionals more in line with the pay system for the SES. Just as agen-
cies that have certified performance management systems may now 
provide to SES members higher pay than other agencies may pro-
vide, this bill will likewise allow agencies with certified perform-
ance management systems to provide higher pay to covered senior 
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2 

1 Section 1322 of Public Law 107–296 (Nov. 25, 2002) (5 U.S.C. § 5307(d)). 
2 Section 1125 of Public Law 108–136. 
3 5 U.S.C. § 3131. 
4 See 5 U.S.C. § 3104; U.S. Office of Personnel Management, The Senior Executive Service 

(February 2004), page 8. This document is currently available at: http://www.opm.gov/ses/pdf/ 
SESGUIDE04.pdf. 

5 Id. 

professionals than may other agencies. S. 1046 also makes a num-
ber of clarifications and technical corrections to the process by 
which agencies obtain such certification of their performance man-
agement systems. 

II. BACKGROUND AND NEED FOR THE LEGISLATION 

In 2002 and 2003, Congress strengthened the connection between 
performance-management and pay for members of the SES and for 
senior professionals, including employees classified as senior-level 
(SL) or scientific and professional personnel (ST) by raising certain 
statutory pay ceilings at agencies with certified performance ap-
praisal systems. A statute enacted in 2002 raised the maximum an-
nual pay of all senior employees at such agencies.1 The Director of 
OPM, with the concurrence of the Director of the Office of Manage-
ment and Budget (OMB), was authorized to certify an agency’s per-
formance appraisal system if it makes meaningful distinctions 
based on relative employee performance. Upon certification, the 
maximum amount that the agency may pay to a senior employee 
in a year (including base pay and allowances such as premium pay, 
bonuses, and incentive awards) was raised from the current ceiling, 
of level I of the Executive Schedule, to the annual pay level of the 
Vice President. 

Then in 2003 Congress built on the 2002 amendments by also in-
creasing the maximum level of base pay that agencies with cer-
tified performance appraisal systems are allowed to pay, but the 
2003 statute applied to SES members only.2 The 2003 provisions 
increased the maximum allowable base pay for members of the 
SES from level IV of the Executive Schedule to level III and ended 
the locality-based comparability payments to SES members. The 
new system also replaced the six pay steps and corresponding pay 
levels with a single, broad range. Upon certification of their per-
formance management systems by OPM, with concurrence by 
OMB, agencies were given the authority to further increase the 
maximum allowed base pay for their SES workforce from level III 
of the Executive Schedule to level II. The 2003 pay reforms were 
not applied to SL or ST personnel. 

While SL and ST positions are different in some respects from 
the SES, whose members provide the executive management of the 
federal government,3 these other senior positions are also recog-
nized as providing essential specialized skills that are needed to 
address the federal government’s 21st Century challenges. The ST 
system is for specially qualified non-executive personnel who con-
duct research and development functions in the physical, biological, 
medical, or engineering sciences, or a closely-related field.4 ST posi-
tions are graded and paid above level 15 of the General Schedule 
(GS–15) and, according to OPM, ‘‘would be expected to have a grad-
uate degree, significant research experience, and a national or 
international reputation in his/her field.’’ 5 The SL system is for 
high-level non-executive positions, also graded above GS–15, that 
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3 

6 Id. at page 7. See 5 U.S.C. § 5108. 
7 U.S. Government Accountability Office, Human Capital: Trends in Executive and Judicial 

Pay, GAO–06–708, p. 7. 
8 Letter from Linda M. Springer, Director, OPM, to Richard B. Cheney, President of the 

United States Senate, June 8, 2007. This letter is currently available at: http://www.opm.gov/ 
newslevents/congress/proposals/seniorlprofessionallperformancelact.pdf. 

9 Id.; Letter from Linda M. Springer, Director, OPM, to Richard B. Cheney, President of the 
United States Senate, February 7, 2007. This letter is currently available at: http:// 
www.opm.gov/newslevents/congress/proposals/seslcertification.pdf. 

do not involve fundamental research and development responsibil-
ities. Examples offered by OPM include ‘‘a high level special assist-
ant or a senior attorney in a highly-specialized field who is not a 
manager, supervisor, or policy advisor.’’ 6 

In 2006, the Government Accountability Office identified the dif-
ference between the maximum rate of basic pay for the SES and 
the maximum for SL and ST employees as an undesirable anomaly 
in the law.7 The Senior Executives Association, whose membership 
includes SL and ST employees, has requested that their pay sys-
tems be made comparable to that of the SES. Moreover, the Office 
of Personnel Management (OPM) has proposed that Congress make 
the pay system for senior federal employees comparable to the pay 
system for members of the SES.8 

The principal purpose of S. 1046 is to bring the pay system for 
SL and ST personnel into line with that for SES members. Local-
ity-based comparability payments for SL and ST employees will be 
eliminated and replaced with a boost in the maximum pay level 
that may be paid to these employees. Specifically, the bill will raise 
the basic-pay ceiling for SL and ST personnel from level IV to level 
III of the Executive Schedule, or, assuming that the employing 
agency has a certified performance appraisal system, to level II of 
the Executive Schedule. 

The bill also makes a variety of adjustments to the standards 
and procedures for appointing and employing senior professional 
personnel, as well as clarifications and technical corrections to the 
process by which agencies obtain certification of their performance 
management systems. These provisions of the bill are based on leg-
islative proposals made by OPM.9 

III. LEGISLATIVE HISTORY 

Senator Voinovich introduced S. 1046 on March 29, 2007. The 
bill was referred to the Committee on Homeland Security and Gov-
ernmental Affairs and, on June 6, 2007, was further referred to the 
Subcommittee on Oversight of Government Management, the Fed-
eral Workforce and the District of Columbia. 

The Subcommittee subsequently favorably polled S. 1046, and, on 
June 13, 2007, the Committee considered the bill and ordered it re-
ported favorably without amendment to the full Senate by voice 
vote. Senators present were: Lieberman, Levin, Akaka, Pryor, Test-
er, Collins, Stevens, Voinovich, Coleman, and Warner. 

The subject matter of the bill had also been considered by the 
Committee in past Congresses. In the 109th Congress, section 6 of 
S. 3492, the Federal Workforce Performance Appraisal and Man-
agement Improvement Act of 2006, would have established parity 
between the pay systems for members of the SES and SL and ST 
employees. The Subcommittee on Oversight of Government Man-
agement, the Federal Workforce and the District of Columbia held 
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4 

10 Letter dated June 8, 2007, note 8 above. 

a hearing on June 29, 2006, entitled, Enhancing Employee Per-
formance: A Hearing on Pending Legislation, at which S. 3492 was 
discussed. In the 108th Congress, S. 768, the Senior Executive 
Service Reform Act of 2003, which would have made similar 
amendments to both the SES and the SL and ST pay systems, was 
introduced and referred to the Committee. 

IV. SECTION-BY-SECTION ANALYSIS 

Section 1. Short title 
This section provides that the short title of the bill is ‘‘The Senior 

Professional Performance Act of 2007.’’ 

Section 2. Pay provisions relating to certain senior-level positions 
Subsections (a) and (b) of Section 2 amend Title 5, United States 

Code, to make the pay provisions for SL and ST employees com-
parable to the pay provisions for members of the SES as modified 
by legislation enacted in 2003. These changes will end the virtually 
automatic locality-based comparability payments to personnel in 
SL and ST positions and will increase the maximum levels of basic 
pay that agencies may provide to such personnel. The highest lev-
els of basic pay will be available at agencies that have certified per-
formance appraisal systems. 

Subsection (a)—Locality Pay. This subsection amends 5 U.S.C. 
§ 5304, which generally governs locality-based comparability pay-
ments for federal employees, by exempting personnel in SL and ST 
positions from receiving locality pay. For these personnel, 5 U.S.C. 
§ 5304 currently places a cap on total basic pay including locality 
pay at no more than level III of the Executive Schedule; the 
amendments in this subsection of the bill also remove SL and ST 
personnel from that ceiling on basic pay. 

Subsection (b)—Access to Higher Maximum Rate of Basic Pay. 
This subsection amends 5 U.S.C. § 5376, which generally governs 
the establishment of basic pay rates for SL and ST personnel. 
Counterbalancing the withdrawal of locality pay under subsection 
(a), this subsection (b) will raise the available pay range for SL and 
ST personnel by increasing the ceiling on their rate of basic pay 
from level IV to level III of the Executive Schedule. Moreover, if 
the employing agency has a performance appraisal system that has 
been certified under section 5 U.S.C. § 5307 as making meaningful 
distinctions based on relative performance, the cap on basic pay 
will be further raised, to level II of the Executive Schedule. These 
changes will parallel the provisions enacted in 2003 with respect 
to members of the SES. 

Subsection (c)—Authority for Employment; Appointments; Classi-
fication Standards. This subsection makes several changes to the 
standards and procedures relating to the appointment and employ-
ment of senior-level professional personnel. These changes, which 
were requested by OPM,10 are as follows: 

Paragraph (1) of this subsection amends 5 U.S.C. § 3104(a). The 
current code provision authorizes agencies to establish ST positions 
under standards and procedure prescribed by OPM. Under the 

VerDate Aug 31 2005 00:18 Apr 24, 2008 Jkt 069010 PO 00000 Frm 00006 Fmt 6659 Sfmt 6602 E:\HR\OC\SR328.XXX SR328sm
ar

tin
ez

 o
n 

P
R

O
D

1P
C

64
 w

ith
 R

E
P

O
R

T
S



5 

11 Id., Section-by-Section Analysis enclosed with the letter. 
12 Letter dated February 7, 2007, note 9 above. 

amendment, these standards and procedures prescribed by OPM 
will be published in such form as OPM may determine. 

Paragraph (2) amends 5 U.S.C. § 3324, which now provides that 
the qualifications of a proposed appointee for a position classified 
above GS–15 must be approved by OPM. The amendment specifies 
that OPM must grant such approval on the basis of qualification 
standards developed by the employing agency, and that the agency 
must develop those qualification standards in accordance with cri-
teria specified in regulation by OPM. OPM has also pointed out 
that, under its general delegation authority, OPM ‘‘could and 
should delegate this determination to agency heads, where appro-
priate.’’ 11 

Paragraph (3) amends 5 U.S.C. § 3325, which now provides that 
the qualifications of a proposed appointee for an ST position must 
be approved by OPM if the appointment is made without competi-
tive examination. The amendments specify that OPM must grant 
such approval on the basis of qualification standards developed by 
the employing agency, and that the agency must develop those 
qualification standards in accordance with criteria specified in reg-
ulation by OPM. The amendments also require OPM to prescribe 
regulations to carry out 5 U.S.C. § 3325. 

Paragraph (4) amends 5 U.S.C. § 5108(a)(2). The current code 
provision authorizes OPM to establish standards and procedures in 
accordance with which an agency may classify positions above GS– 
15. Under the amendment, these standards and procedures will be 
published in such form as OPM may determine. 

Subsection (d)—Effective Date and Application. 
Paragraph (1) states that the amendments made by Section 2 of 

the bill will go into effect on the first day of the first pay period 
beginning on or after the 180th day following the date of enact-
ment. 

Paragraph (2) provides that, when the amendments in Section 2 
go into effect, they may not reduce the rate of basic pay of any per-
sonnel in an ST or SL position. Instead, for affected individuals, 
the rate of basic pay will be deemed to be the rate of basic pay set 
for the individual, plus locality pay paid to the individual, as of the 
effective date. 

Paragraph (3) clarifies the meaning of cross references elsewhere 
in law that refer to the maximum rate of pay under the code provi-
sion that governs ST and SL employees’ pay. 

Section 3. Limitations on certain payments 
Under 5 U.S.C. § 5307(d), OPM, with the concurrence of OMB, 

provide certifications to agencies that have performance appraisal 
systems that make meaningful distinctions based on relative per-
formance. This certification is necessary for agencies to be subject 
to higher ceilings on aggregate annual pay and on rates of basic 
pay for their senior executives and other senior personnel. Section 
(3) makes corrections and clarifications to the process by which 
agencies’ performance appraisal systems are certified. These correc-
tions and clarifications, which were requested by OPM,12 are as fol-
lows: 
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6 

13 Id., Section-by-Section Analysis enclosed with the letter. 

Subsection (a)—In General. 
Paragraph (1) amends 5 U.S.C. § 5307(d)(2) to clarify that the 

certification applies to the performance appraisal system, not to the 
agency. 

Paragraph (2) amends 5 U.S.C. § 5307(d)(3)(B) to provide that 
the certification of a performance appraisal system may be granted 
for up to 24 months, with the option of extension by the OPM Di-
rector for up to an additional 6 months. Under the current code 
provision, certification is effective for two calendar years, and OPM 
has pointed out that this has resulted in unduly short certification 
periods, placing agencies at an unintended disadvantage, when 
their appraisal systems are certified near the end of a calendar 
year.13 

Subsection (b)—Extension of Certification. To address the prob-
lem of performance appraisal systems that were certified close to 
the end of a calendar year prior to enactment of this legislation, 
this subsection (b) authorizes OPM to grant short extensions of 
such certifications. For certifications that are set to expire at the 
end of 2007, the extension could be up to June 30, 2008, or the first 
anniversary of the certification, whichever is later. For certifi-
cations set to expire at the end of 2008, the extension could be up 
to June 30, 2009, or the second anniversary of the certification, 
whichever is later. 

Subsection (c)—Effective Date. This subsection makes the provi-
sions of Section 3 effective upon enactment of the legislation. 

V. EVALUATION OF REGULATORY IMPACT 

Pursuant to the requirement of paragraph 11(b)(1) of rule XXVI 
of the Standing Rules of the Senate the Committee has considered 
the regulatory impact of this bill. CBO states that there are no 
intergovernmental or private-sector mandates as defined in the Un-
funded Mandates Reform Act and no costs on State, local, or tribal 
governments. The legislation contains no other regulatory impact. 

VI. CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

SEPTEMBER 12, 2007. 
Hon. JOSEPH I. LIEBERMAN, Chairman, 
Committee on Homeland Security and Governmental Affairs, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1046, the Senior Profes-
sional Performance Act of 2007. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Barry Blom. 

Sincerely, 
PETER R. ORSZAG. 

Enclosure. 

S. 1046—Senior Professional Performance Act of 2007 
Summary: S. 1046 would raise the cap on base pay for certain 

senior-level, scientific, and professional employees while elimi-
nating locality-based comparability payments for those employees. 
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7 

It also would make several other small changes to the procedures 
for new appointments of senior-level, scientific, and professional po-
sitions classified above GS–15. Finally, it would allow the Director 
of the Office of Personnel Management (OPM) to extend the certifi-
cation of an agency’s performance appraisal system, which is other-
wise limited to 24 months under the bill, for up to six months. CBO 
estimates that implementing the legislation would cost the federal 
government roughly $7 million between 2008 and 2012, which 
would be paid from discretionary appropriations. Enacting the bill 
would not affect direct spending or revenues. 

S. 1046 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act (UMRA) 
and would impose no costs on state, local, or tribal governments. 

Estimated cost to the Federal Government: The following table 
shows the estimated costs of S. 1046. The costs of this legislation 
fall within nearly all budget functions. 

By fiscal year, in millions of dollars— 

2008 2009 2010 2011 2012 

CHANGES IN SPENDING SUBJECT TO APPROPRIATION 

Estimated Authorization Level ...................................................................... * * 1 2 3 
Estimated Outlays ......................................................................................... * * 1 2 3 

Note: * = less than $500,000. 

Basis of estimate: Under current law, senior-level (SL) and sci-
entific and professional (ST) employees may receive basic pay up 
to Level IV of the Executive Schedule ($145,400); their maximum 
pay with the locality-based comparability adjustment is set at 
Level III of the Executive Schedule ($154,600). SL and ST employ-
ees receive the same annual across-the-board pay raises and local-
ity-based comparability adjustments that General Schedule em-
ployees receive. 

S. 1046 would raise the cap on base pay for most SL and ST em-
ployees to $154,600 on the first day of the first pay period that oc-
curs six months after enactment. Those employees working at 
agencies with a performance appraisal system that is certified as 
making meaningful distinctions based on relative performance 
would have their base pay capped at Level II of the Executive 
Schedule ($168,000). Locality adjustments for SL and ST employees 
would be eliminated, affecting roughly 900 employees. The legisla-
tion specifies that no SL or ST employee will experience a reduc-
tion in pay (defined so as to include the locality adjustment). 

CBO assumes that—under both current law and under the pro-
posed legislation—the number of employees in the affected cat-
egories will remain constant over the 2008–2012 period and that 
base pay after 2007 will increase by CBO’s projection of the em-
ployment cost index for wages and salaries (ECI) minus one-half 
percentage point in each year. Furthermore, CBO estimates the av-
erage merit adjustment after 2007 will raise pay by an additional 
one-half of one percent in each year for employees in agencies with-
out an OPM-certified performance appraisal system and by 1.0 per-
cent for employees who fall under a certified system. In addition, 
CBO assumes that those agencies that have received full certifi-
cation from OPM for their Senior Executive Service appraisal sys-
tem in 2007 will also receive approval for their SL and ST ap-
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8 

praisal systems. CBO inflated the statutory caps on base pay and 
overall pay from 2008 through 2012 by projected raises for Execu-
tive Schedule employees. Data about the number of employees and 
average salary in each category comes from the Office of Personnel 
Management. 

Estimated impact on the private-sector: S. 1046 contains no 
intergovernmental or private-sector mandates as defined in UMRA 
and would impose no costs on state, local, or tribal governments. 

Estimate prepared by: Federal costs: Barry Blom; Impact on 
state, local, and tribal governments: Elizabeth Cove; Impact on the 
private sector: Amy Petz. 

Estimate approved by: Peter H. Fontaine, Assistant Director for 
Budget Analysis. 

VII. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, the following changes in existing law made by 
the bill, as reported, are shown as follows: (existing law proposed 
to be omitted is enclosed in black brackets, new matter is printed 
in italic, existing law in which no change is proposed is shown in 
roman): 

UNITED STATES CODE 

TITLE 5. GOVERNMENT ORGANIZATION AND 
EMPLOYEES 

PART III—EMPLOYEES 

Subpart B—Employment and Retention 

CHAPTER 31—AUTHORITY FOR EMPLOYMENT 

Subchapter I—Employment Authorities 

SEC. 3104. EMPLOYMENT OF SPECIALLY QUALIFIED SCIENTIFIC AND 
PROFESSIONAL PERSONNEL. 

(a) The Director of the Office of Personnel Management may es-
tablish, and from time to time revise, the maximum number of sci-
entific or professional positions for carrying out research and devel-
opment functions which require the services of specially qualified 
personnel which may be established outside of the General Sched-
ule. Any such position may be established by action of the Director 
or, under such standards and procedures as the Office øprescribes¿ 
prescribes and publishes in such form as the Office may determine 
(including procedures under which the prior approval of the Direc-
tor may be required), by agency action. 

* * * * * * * 
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9 

CHAPTER 33—EXAMINATION, SELECTION, AND 
PLACEMENT 

Subchapter I—Examination, Certification, and Appointment 

SEC. 3324. APPOINTMENTS TO POSITIONS CLASSIFIED ABOVE GS–15. 
(a) An appointment to a position classified above GS–15 pursu-

ant to section 5108 may be made only on approval of the qualifica-
tions of the proposed appointee by øthe Office of Personnel Man-
agement¿ the Director of the Office of Personnel Management on the 
basis of qualification standards developed by the agency involved in 
accordance with criteria specified in regulations prescribed by the 
Director. This section does not apply to a position— 

* * * * * * * 
SEC. 3325. APPOINTMENTS TO SCIENTIFIC AND PROFESSIONAL POSI-

TIONS. 
(a) Positions established under section 3104 of this title are in 

the competitive service. However, appointments to the positions are 
made without competitive examination on approval of the qualifica-
tions of the proposed appointee by the Office of Personnel Manage-
ment øor its designee for this purpose¿ on the basis of standards 
developed by the agency involved in accordance with criteria speci-
fied in regulations prescribed by the Director of the Office of Per-
sonnel Management. 

(b) This section does not apply to positions established under sec-
tion 3104(c). 

(c) The Director of the Office of Personnel Management shall pre-
scribe such regulations as may be necessary to carry out the purpose 
of this section. 

Subpart D—Pay and Allowances 

CHAPTER 51—CLASSIFICATION 

SEC. 5108. CLASSIFICATION OF POSITIONS ABOVE GS–15. 
(a) The Office of Personnel Management may, for any Executive 

agency— 

* * * * * * * 
(2) establish standards and procedures published by the Di-

rector of the Office of Personnel Management in such form as 
the Office may determine (including requiring agencies, where 
necessary in the judgment of the Office, to obtain the prior ap-
proval of the Office) in accordance with which positions may be 
classified above GS–15. 

* * * * * * * 

CHAPTER 53—PAY RATES AND SYSTEMS 

Subchapter I—Pay Comparability System 

SEC. 5304. LOCALITY-BASED COMPARABILITY PAYMENTS. 

* * * * * * * 
(g)(1) Except as provided in paragraph (2), comparability pay-

ments may not be paid at a rate which, when added to the rate 
of basic pay otherwise payable to the employee involved, would 
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10 

cause the total to exceed the rate of basic pay payable for level IV 
of the Executive Schedule. 

(2) The applicable maximum under this subsection shall be level 
III of the Executive Schedule for— 

(A) positions under subparagraphs (A)ø–(C)¿ and (B) of sub-
section (h)(1); and 

(B) any positions under subsection (h)(1)ø(D) which¿(C) as 
the President may determine. 

(h)(1) For the purpose of this subsection, the term ‘‘position’’ 
means— 

ø(A) a position to which section 5376 applies (relating to cer-
tain senior-level positions);¿ 

ø(B)¿ (A) a position to which section 5372 applies (relating 
to administrative law judges appointed under section 3105); 

ø(C)¿ (B) a position to which section 5372a applies (relating 
to contract appeals board members); and 

ø(D)¿ (C) a position within an Executive agency not covered 
under the General Schedule or any of the preceding subpara-
graphs, the rate of basic pay for which is (or, but for this sec-
tion, would be) no more than the rate payable for level IV of 
the Executive Schedule; but does not include— 

(i) a position to which subchapter IV applies (relating to 
prevailing rate systems); 

(ii) a position as to which a rate of pay is authorized 
under section 5377 (relating to critical positions); 

(iii) a position to which subchapter II applies (relating to 
the Executive Schedule); 

(iv) a Senior Executive Service position under section 
3132; 

(v) a position in the Federal Bureau of Investigation and 
Drug Enforcement Administration Senior Executive Serv-
ice under section 3151; øor¿ 

(vi) a position in a system equivalent to the system in 
clause (iv), as determined by the President’s Pay Agent 
designated under subsection (d)ø.¿; or 

(vii) a position to which section 5376 applies (relating to 
certain senior-level and scientific and professional posi-
tions). 

(2)(A) Notwithstanding subsection (c)(4) or any other provision of 
this section, but subject to subparagraph (B) and paragraph (3), 
upon the request of the head of an Executive agency with respect 
to 1 or more categories of positions, the President may provide that 
each employee of such agency who holds a position within such cat-
egory, and within the particular locality involved, shall be entitled 
to receive comparability payments. 

(B) A request by an agency head or exercise of authority by the 
President under subparagraph (A) shall cover— 

(i) with respect to the positions under øsubparagraphs (A) 
through (C)¿ subparagraphs (A) and (B) of paragraph (1), all 
positions described in the subparagraph or subparagraphs in-
volved (excluding any under clause (i), (ii), (iii), (iv), (v), øor 
(vi)¿ (vi), or (vii) of such paragraph); and 

(ii) with respect to positions under øparagraph (1)(D)¿ para-
graph (1)(C), such positions as may be considered appropriate 
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(excluding any under clause (i), (ii), (iii), (iv), (v), øor (vi)¿ (vi), 
or (vii) of paragraph (1)). 

(C) Notwithstanding subsection (c)(4) or any other provision of 
law, but subject to paragraph (3), in the case of a category with po-
sitions that are in more than 1 Executive agency, the President 
may, on his own initiative, provide that each employee who holds 
a position within such category, and in the locality involved, shall 
be entitled to receive comparability payments. No later than 30 
days before an employee receives comparability payments under 
this subparagraph, the President or the President’s designee shall 
submit a detailed report to the Congress justifying the reasons for 
the extension, including consideration of recruitment and retention 
rates and the expense of extending locality pay. 

(3) Comparability payments under this subsection— 
(A) may be paid only in any calendar year in which com-

parability payments under the preceding provisions of this sec-
tion are payable with respect to General Schedule positions 
within the same locality; 

(B) shall take effect, within the locality involved, on the first 
day of the first applicable pay period commencing on or after 
such date as the President designates (except that no date may 
be designated which would require any retroactive payments), 
and shall remain in effect through the last day of the last ap-
plicable pay period commencing during that calendar year; 

(C) shall be computed using the same percentage as is appli-
cable, for the calendar year involved, with respect to General 
Schedule positions within the same locality; and 

(D) shall be subject to the applicable limitation under sub-
section (g). 

* * * * * * * 
SEC. 5307. LIMITATION ON CERTAIN PAYMENTS. 

* * * * * * * 
(d)(1) Notwithstanding any other provision of this section, sub-

section (a)(1) shall be applied by substituting ‘‘the total annual 
compensation payable to the Vice President under section 104 of 
title 3’’ for ‘‘the annual rate of basic pay payable for level I of the 
Executive Schedule’’ in the case of any employee who— 

(A) is paid under section 5376 or 5383 of this title or section 
332(f), 603, or 604 of title 28; and 

(B) holds a position in or under an agency which is described 
in paragraph (2). 

(2) An agency described in this paragraph is any agency which, 
for purposes of øthe calendar year involved, has been certified 
under this subsection as having a performance appraisal system 
which (as designed and applied) makes meaningful distinctions 
based on relative performance.¿ applying the limitation in the cal-
endar year involved, has a performance appraisal system certified 
under this subsection as making, in its design and application, 
meaningful distinctions based on relative performance. 

(3)(A) The Office of Personnel Management and the Office of 
Management and Budget jointly shall promulgate such regulations 
as may be necessary to carry out this subsection, including the cri-
teria and procedures in accordance with which any determinations 
under this subsection shall be made. 
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(B) øAn agency’s certification under this subsection shall be for 
a period of 2 calendar years¿ The certification of an agency per-
formance appraisal system under this subsection shall be for a pe-
riod not to exceed 24 months beginning on the date of certification, 
unless extended by the Director of the Office of Personnel Manage-
ment for up to 6 additional months, except that such certification 
may be terminated at any time, øfor purposes of either or both of 
those years,¿ upon a finding that the actions of such agency have 
not remained in conformance with applicable requirements. 

* * * * * * * 

Subchapter VII—Miscellaneous Provisions 

SEC. 5376. PAY FOR CERTAIN SENIOR-LEVEL POSITIONS. 

* * * * * * * 
(b)(1) Subject to such regulations as the Office of Personnel Man-

agement prescribes, the head of the agency concerned shall fix the 
rate of basic pay for any position within such agency to which this 
section applies. A rate fixed under this section shall be— 

(A) not less than 120 percent of the minimum rate of basic 
pay payable for GS–15 of the General Schedule; and 

(B) ønot greater than the rate of basic pay payable for level 
IV of the Executive Schedule.¿ subject to paragraph (3), not 
greater than the rate of basic pay payable for level III of the Ex-
ecutive Schedule. 

The payment of a rate of basic pay under this section shall not be 
subject to the pay limitation of section 5306(e) or 5373. 

(2) Subject to paragraph (1), effective at the beginning of the first 
applicable pay period commencing on or after the first day of the 
month in which an adjustment takes effect under section 5303 in 
the rates of pay under the General Schedule, each rate of pay es-
tablished under this section for positions within an agency shall be 
adjusted by such amount as the head of such agency considers ap-
propriate. 

(3) In the case of an agency which, under section 5307(d), has a 
performance appraisal system which, as designed and applied, is 
certified as making meaningful distinctions based on relative per-
formance, paragraph (1)(B) shall apply as if the reference to ‘‘level 
III’’ were a reference to ‘‘level II’’. 

(4) No employee may suffer a reduction in pay by reason of trans-
fer from an agency with an applicable maximum rate of pay pre-
scribed under paragraph (3) to an agency with an applicable max-
imum rate of pay prescribed under paragraph (1)(B). 

* * * * * * * 

Æ 
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